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Manufacturer/Retailer - Sales And Use Tax On Samples

Major legislation was enacted in 1987 that made changesto the exemptions available to businesses from consumer sales
and use tax. Under previous law, most purchases made for use in business were exempt from tax. Beginning July 1, 1987,
these exemptions were curtailed dramatically. This publicationis meantto be asource of general information and nota substitute
for tax laws or regulations.

Q1. Afterthechanges,what exemption from sales and usetaxis availableto manufactures ontheir purchases
foruseinbusiness?

Beginning July 1, 1987, the liability of manufacturers for sales tax on purchases for use in business became subjectto the
directuse concept. Under this concept, the applicability of the sales and use tax depends on the use of the property or service
rather than the type of property or service purchased. The same purchase of the same item may be taxable in one instance
and exemptin another, depending onits usage. The basic conceptis that purchases directly used in activities or operations
thatare anintegral and essential part of the activity are exempt from sales and use tax, while purchases that are instead used
inactivities or operations thatare incidental, convenient, or remote to such activities are taxable for sales and use tax purposes.

Q2. Afterthechanges,what exemption from sales and usetaxis availableto sellers of goods (retailers or
wholesalers)ontheir purchases foruseinbusiness?

Wholesalers were always subject to sales and use tax on their purchases for use in business, except for purchases for
resale. Afterthe changes, retailers also lost their exemption on purchases for use in their business activities. Therefore, after
July 1, 1987, the only special exemption available to either wholesalers or retailers is the exemption for purchases made for
resale. Wholesalers and retailers must generally pay tax on all other purchases for use in business.

Q.3What effectdothese changes have on thetaxability of samples distributed by representatives of manufac
turers, retailers orwholesalers without chargeto customersin advertising or marketing products?

The fair market value of samples distributed in the advertising or marketing of products is subject to sales and use tax.

Use of items in marketing of products is not considered to be direct use in manufacturing under the provisions of W. Va.
Code §11-15-2(n)(3) (E)and 110 C.S.R. 158123.4.2.1.0(1989). Wholesalers and retailers are not exempt on purchases for use
in business, exceptfor purchases for resale. Purchases of items for free distribution are not purchases for resale. Purchases
ofitems for resale which are notresold but distributed as free samples are considered to be purchased for use in business and
are subjectto use tax. Therefore, tangible personal property or services used in advertising or in marketing of goods, including
the withdrawal of salesman’s samples from inventory for distribution to potential customers, are subject to tax.

Ifyou are inthe business of selling products such as pharmaceuticals, cosmetics, tobacco, food, etc. and itis a practice
to give samples of your products to your customers, you must pay sales or use tax on the fair market value of the samples when
withdrawn from inventory for distribution.
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