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Three times the U.S. Supreme Court has been confronted with facts like
those before this Tribunal and each time it has ruled for the taxing authority. To be
clear, those facts are, an out of state seller with no employees, property or other
direct presence in the taxing state, but with some person or persons operating on
the seller's behalf, or helping the seller establish a market in the taxing state. When
one looks at all the cases cited above, this matter could be decided on the basis
of National Geographic alone. The sales at issue there were mail order sales, just
like Bellas Hess and Quifl. Nonetheless, the Court found nexus there based upon
two offices; two offices in a state of approximately twenty million people and that
did not support the mail order business in any fashion. Even if one were to rely just
on Scripto or Tyler Pipe the Petitioner's argument wouid still be unpersuasive. The
bottom line is this, based upon the facts; a citizen of Florida could certainly buy a
Scripto writing instrument without dealing with one of the company's salesmen.
Someone in Washington could have no contact with a Tyler Pipe salesperson, and
still purchase a pipe or fitting from that company. And everyone in California who
bought maps, books or globes from a National Geographic catalogue had no
contact whatsoever with the Society's two advertising sales offices. Yet in all three
cases the Supreme Court found sufficient nexus. Here, as the Tax Commissioner
correctly points out, without the independent contractors operating on the
Petitioner's behalf, nothing happens. The Petitioner call sell all the window washing
services it wants, but without people in West Virginia to do the washing, it's out of
business. If the U.S. Supreme Court found sufficient nexus for California to tax
National Geographic's catalogue sales, when the Society's employees in that state
did nothing to support those sales, how can there be insufficient nexus here, when
without the independent contractors, the Petitioner before us is out of business?
([Emphasis added].

Decision 12-432U, 9-10.

In the instant case, without the hotels located in West Virginia, Petitioner would be unable
to provide any of its services. Independent contractors located in West Virginia in Decision 12-
432U were sufficient to impart sales tax nexus. Consequently, the hotels in West Virginia (and
the hotels’ employees located in West Virginia, as well as Petitioner's customers and their
employees) allow Petitioner to conduct business in West Virginia. Without the hotels, Petitioner
is unable to provide any services to its clients in West Virginia, just as the independent contractors
were necessary for the taxpayer in Decision 12-432U to provide its services in West Virginia.
Further, the entire purpose of Petitioner’s services is to procure lodging to allow its clients to have
many employees located, and often residing for extended periods of time, in West Virginia.

In Decision 12-432U), the Office of Tax Appeals also declared the taxpayer’s situation
identical to that of internet travel companies, and stated further:

Of particular interest to this Tribunal are the cases involving internet travel
companies. While the facts of those cases are different, conceptually they are
identical to the case before us. We can see no legal difference for tax purposes
between the Taxpayer who says, "l can get you a hotel roem in Morgantown" and
one who says. "| can have someone plow_the snow in your parking lot in
Morgantown.” This conceptual similarity is critical because it distinguishes the few
cases where a service is being provided from the cases invoiving sales of tangible
personal property. There are a lot of the latter cases, but in many of those the
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