TECHNI CAL ASSI STANCE ADVI SORY 97-002

Subj ect: Consunmers Sal es and Service Tax And Use Tax

This docunent is a response to a request for a Technical
Assi stance Advisory, as provided in W Va. Code 8§ 11-10-5r, based
upon facts submtted in support of the said request.

FACTS

A request for a Technical Assistance Advisory has been filed
by The N Anmerican Purchasing Conpany and its wholly owned
subsidiary, The W Va. Manufacturing Conpany, to request a
Techni cal Assistance Advisory: 1) with respect to the Sal es Tax
exenption for <certain purchases of materials, machinery and
equi pnent to be installed as part of the construction of The W Va.
Manuf act uri ng Conpany's new West Virginia manufacturing facility
and, 2) to allow The N. American Purchasing Conpany to act as
purchasi ng agent for The W Va. Mnufacturing Conpany after the
facility is conplete.

The N. Anerican Purchasi ng Conpany, a 100% owned subsi di ary of
The Anerican Parent Conpany, was formed to provide centralized
managenent, purchasing, and other support type services for its
vari ous subsidiaries (hereinafter referred to as North Anmerican
Manuf act uri ng Conpani es, which engage in manufacturing at various
locations in North Anerica. For those North American Manufacturing
Conpani es which are presently operating, The N. American Purchasing
Conpany provides centralized purchasing of raw materials, conponent
parts and other itens to keep the North Anerican Mnufacturing
Compani es suppl i ed. The N. Anerican Purchasing Conpany also
manages, coordinates and acts as agent for its North Anerican
Manuf acturing Conpanies with respect to contracting for capita
projects such as facility construction, expansion, upgrade and
repairs. Iltens purchased by The N. Anerican Purchasi ng Conpany on
behal f of the North American Manufacturing Conpanies are paid for
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t hrough a consolidated controlled cash disbursenment account in
whi ch funds of The N. American Purchasi ng Conpany and each North
Ameri can Manufacturing Conpany are naintai ned and accounted for
separately. Purchases nade by The N. Anerican Purchasi ng Conpany
on behalf of any of its subsidiaries are charged to the
subsi di ari es when accounts are reconciled at the end of each nonth.

The W Va. Manufacturing Conpany, a newy forned subsidiary of
The N.  Anmerican Purchasing Conpany, is constructing a new
manufacturing facility to be |ocated in West Virginia. Once the
facility is operational, The W Va. Mnufacturing Conpany w ||
engage in manufacturing within Wst Virginia. Accordi ngly, The
W Va. Manufacturing Conpany is exenpt from Sales Tax with respect
to purchases of tangi ble personal property and services directly
used or consuned in the activity of manufacturing. WVa. Code
88 11-15-9(b)(2) and 11-15A-3. In matters related to the
construction of The W Va. Mnufacturing Conpany's new facility,
The N. American Purchasing Conmpany wll act as The W Va.
Manuf acturing Conpany's agent, in the same manner as described
above for the other North Anerican Manufacturing Conpani es.

It is presently anticipated that the construction of The

W Va. Mnufacturing Conpany's new plant will occur in severa
phases and that The N. American Purchasi ng Conpany, as agent for
The W Va. Manufacturing Conpany, will enter into one or nore

construction, purchase or service contracts to conpl ete each phase.
The first phase is underway and involves site preparation work.
The second phase involves the construction of the building. The
third phase will involve the purchase and installation of the
producti on nmachi nery and equi pnment at the new facility.

From the inception of this project, various subsidiaries of
The Anmerican Parent Conpany, including The N. Anerican Purchasing
Conpany, as agent for The W Va. Manufacturing Conpany, have shared
responsi bility for and have been intimately involved in the design
of the new plant. Prior to submtting any portion of the project
for bid by contractors, The N. Anmerican Purchasi ng Conpany wor ked
closely with the design engineers on every aspect of the new
facility. In many cases The N. American Purchasi ng Conpany, as
agent for The W Va. Mnufacturing Conmpany, has, before selection
of a contractor for the building, devel oped strict specifications
for sone materials and equipnment for the new plant and lists of
approved suppliers for other itens.
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The N. Anmerican Purchasi ng Conpany, as agent for The W Va.
Manuf acturi ng Conpany, has signed a contract for construction of
the building with a general contractor. The N American Purchasing
Conpany, as agent for The W Va. Manufacturing Conpany, may enter
into other contracts related to this phase of the construction
Sone of those construction contracts nay provide that The N
Anmeri can Purchasing Conpany will direct purchase certain nmaterials
and equi pnent for installation by the contractor. At the end of
each nonth a reconciliation between The N Anmerican Purchasing
Conpany and The W Va. Mnufacturing Conpany will occur, at which
time The W Va. Manufacturing Conpany wll reinburse The N
Ameri can Purchasing Conpany for all purchases of equipnent and
materials made by The N. American Purchasing Conpany on its behal f
during the previous nonth and for all progress paynents nade by The
N. Anerican Purchasing Conpany to the contractor.

The N.  Anerican Purchasing Conpany is nmaintaining close
on-site supervision of construction. In sone cases, The N
Ameri can Purchasing Conpany will rely on a contractor to sel ect
material s and equi pnent suitable for a particular application or to
select quantities of materials and equi prent to be direct purchased
by The N. Anerican Purchasing Conpany, as agent for The W Va.
Manuf acturing Conpany. At other tinmes, the contractors wll
purchase materials and equi prent needed to construct the project.
The N. Anerican Purchasing Conpany, as agent for The W Va.
Manuf acturing Conpany, wll mnmaintain final authority regarding
selection and approval of itenms of naterial, nachinery and
equi pnent to be direct purchased.

Al itenms direct purchased by The N. Anerican Purchasing
Conpany will be ordered using a Purchase Order which specifies that
the purchase will be nmade by The N. American Purchasi ng Conpany, as
agent for The W Va. Manufacturing Conpany, and which provides the
vendor with The W Va. Manufacturing Conpany's direct pay permt
nunmber. Al paynents will be made by The N. American Purchasing
Company from the consolidated bank account. The N. Anerican
Purchasing Conpany or The W Va. Mnufacturing Conpany wll
maintain a representative on-site to accept delivery of direct
pur chased itens.

The N American Purchasing Conpany and The W Va.
Manuf acturing Conpany believe that requiring a contractor to
guarantee and warrant a facility for sonme period of tine (e.g. two
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years) after conpletion of construction results in better quality
wor kmanshi p than woul d be achi eved w t hout meki ng such guarantee
part of the work. The N Anerican Purchasi ng Conpany, as agent for
The W Va. Mnufacturing Conpany, may direct purchase certain
materials and equi pnent for the facility. In such cases the seller
and/ or manufacturer of materials and equi pnment nay provi de express
and/or inplied guarantees and warranties to The N Anerican
Pur chasi ng Conpany, as agent for The W Va. WManufacturing Conpany.
If any contractor's warranties and guarantees include a guarantee
or warranty of materials or equi pnent direct purchased by The N.
Anmeri can Purchasi ng Conpany, as agent for The W Va. Manufacturing
Conpany, that contractor's warranties and guarantees wll run
directly to The N. Anerican Purchasing Conpany, as third party
warrantor for The W Va. Mnufacturing Conpany. |If required for
contractor to performits guarantee and warranty obligations under
the contract, The N. Anerican Purchasing Conpany will cooperate
with the contractor and assign, to the extent necessary, the
seller's or manufacturer's express or inplied warranties and/or
guar ant ees. No direct guarantee and warranty, for materials or
equi pnent direct purchased by The N. Anerican Purchasi ng Conpany,
as agent for The W Va. Manufacturing Conpany, will run from a
contractor to The W Va. Mnufacturing Conpany.

It is presently anticipated that a large portion of the
machi nery, equipnment and mnmaterials required to install the
production line at the new plant will be direct purchased by The N.
Anerican Purchasing Conmpany and installed by third-party
contractors. Sone equi prment will be manufactured overseas by third
party manufacturers and then purchased by The Overseas Parent
Conpany, a foreign corporation and parent of The American Parent
Conpany, which will, in turn, sell the equipnment to The N. Amrerican
Pur chasi ng Conpany, as agent for The W Va. Manufacturing Conpany.
Sone equi prent wi |l be manufactured by The Overseas Parent Conpany,
itself, and sold to The N. American Purchasing Conpany, as agent
for The W Va. Manufacturing Conpany. Procedures simlar to the

procedures which wll be inplemented wth respect to the
construction of the building will be in place for the installation
of the production equi pnment. However, it is not anticipated that
The N. Anerican Purchasing Conpany wll require contractors

installing the production line to warrant and guarantee equi pnment
di rect purchased by The N. Anerican Purchasi ng Conpany.
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It is anticipated that upon conpletion of the facility The N
Aneri can Purchasi ng Conpany will provide centralized purchasing of
raw materials, conmponent parts, and nunmerous other itens to keep
The W Va. Mnufacturing Conpany supplied and operati ng.

Based on the facts set forth above, The N Anmerican Purchasing
Conpany and The W Va. Manufacturing Conpany request three rulings
fromthe Departnent of Tax and Revenue.

(1) First, The N. Amrerican Purchasi ng Conpany and The W Va.
Manuf acturing Conpany request a ruling that The N.
Anmerican Purchasing Conpany is acting as The W Va.
Manuf acturing Conpany's agent as to all purchases of
tangi bl e personal property and services as centralized
purchaser for The W Va. Manufacturing Conpany. Mor e
specifically, with respect to purchases of tangible
per sonal property and services relating to the
construction of the new manufacturing facility and
installation of the production line, The N Anerican
Purchasing Conpany wll be considered The W Va.
Manuf acturi ng Conmpany's agent and will be entitled to
provide The W Va. Manufacturing Conpany's direct pay
permt to vendors. The N. American Purchasi ng Conpany,
as agent for The W Va. Manufacturing Conmpany, will be
required to file a West Virginia Direct Pay Permt return
in the nonth following the nonth in which The N. Amrerican
Purchasi ng Conpany nakes purchases on The W Va.
Manuf act uri ng Conpany's behal f.

(2) Second, The N. Anerican Purchasi ng Conpany, as agent for
The W Va. Manufacturing Conpany, is entitled to use the
Sal es Tax exenption for manufacturers for all purchases
of materials and/ or equipnment, which qualify as directly
used or consuned in the activity of mnmanufacturing and
whi ch property, will be installed by the building general
contractor or other contractors as part of the
construction of the new facility or by contractors as
part of the installation of the production line.

(3) Third, upon conpletion of the facility, The N. Anerican
Pur chasi ng Conpany, as agent for The W Va. Manufacturing
Conpany, will be entitled to use the Sal es Tax exenption
for manufacturers in fulfillment of its function of



centralized purchaser of raw naterials, conponent parts,
and other itens purchased to keep The W Va.
Manuf acturing Conpany supplied. The N Anerican
Pur chasi ng Conpany, as agent for The W Va. Manufacturing
Conmpany, will be required to file a West Virginia D rect
Pay Permt return on a nonthly basis for itens purchased
by The N. Anmerican Purchasi ng Conpany, as agent for The

W Va. Manufacturing Conpany. Itens directly used or
consuned by The W Va. Manufacturing Conpany in the
activity of manufacturing shall be exenpt and itens

pur chased which will be used or consuned in Wst Virginia
but not directly in the activity of manufacturing shal
be subject to tax.

DI SCUSSI ON AND ANALYSI S

The Anerican Parent Conpany is a subsidiary of The Overseas
Parent Conpany. The N. Anerican Purchasi ng Conpany is a 100% owned
subsidiary of The Anerican Parent Conpany, and the North Anerican
Manuf acturing Conpanies, including The W Va. Manufacturing
Conpany, are 100% owned subsi di aries of The N. Anerican Purchasing
Conpany.
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The N. Anerican Purchasing Conpany was fornmed to provide
central i zed managenent, purchasing, and other support type services
for its subsidiaries which engage in manufacturing at |ocations in
North Anerica. For those North American Manufacturing Conpanies
whi ch are presently operating, The N. Anerican Purchasi ng Conpany
provi des centralized purchasing of raw nmaterials, conponent parts
and other itens to keep the North Anerican Manufacturing Conpani es
suppl i ed. The N Anerican Purchasing Conpany also nmanages,
coordi nates and acts as agent for its North American Manufacturing
Conpanies wth respect to contracting for capital projects such as
facility construction, expansion, upgrade and repairs. I tens
purchased by The N. Anerican Purchasi ng Conpany on behalf of the
North Anerican Mnufacturing Conpanies are paid for through a
consol i dated control |l ed cash di sbursenment account in which funds of
The N Anerican Purchasing Conpany and each North Anmerican
Manuf act uri ng Conpany are nai ntai ned and accounted for separately.
Purchases made by The N. American Purchasi ng Conpany on behal f of
any of its subsidiaries are charged to the subsidiaries when
accounts are reconciled at the end of each nonth.

The corporate structure here described is not one where the
entities involved operate autononously. Each corporate subsidiary
is in essence a functional conponent of a single enterprise or
si ngl e busi ness.

The North Anmerican Manufacturing Conpani es operate to pursue
t he manuf acturing function, but are not autononous in that The N
Aneri can Purchasi ng Conpany provides centralized purchasing of raw
materials, conponent parts and other items to keep the North
Aneri can Manufacturing Conpanies supplied. The itens purchased by
The N. Anerican Purchasi ng Conpany on behal f of the North Anerican
Manuf acturing Conpanies are paid for through a consolidated
control |l ed cash di shursenent account controlled by The N. Anerican
Pur chasi ng Conpany in which funds of The N. American Purchasing
Conpany and each North American Manufacturing Conpany are
mai nt ai ned and accounted for separately.

The North Anmerican Manufacturing Conpanies do not have the
autonony to meke their own purchases, pay their own bills or
control cash accounts out of which their operating expenses are
pai d. These functions are carried out by The N Anerican Purchasing
Conpany. Likewi se, The N. Anerican Purchasing Conpany does not
directly nmanufacture goods produced by The Anerican Parent



8

Conmpany's corporate group. The N Anerican Purchasing Conpany
produces no goods for sale. The N. Anerican Purchasing Conpany
provides only an accounting, purchasing and cash disbursenent
function within the enterprise, and so is not an autononous entity
within the schene of the overall manufacturing business enterprise
carried on by the The Anerican Parent Conpany's corporate group.

CONCLUSI ON

REQUESTED RULI NG 1:

(1) First, The N. Amrerican Purchasing Conpany and The W Va.
Manuf acturing Conpany request a ruling that The N
American Purchasing Conpany is acting as The W Va.
Manuf acturing Conpany's agent as to all purchases of
tangi bl e personal property and services as centralized
purchaser for The W Va. Manufacturing Conpany. Mor e
specifically, with respect to purchases of tangible
per sonal property and services relating to the
construction of the new manufacturing facility and
installation of the production line, The N Anerican
Purchasing Conpany wll be considered The W Va.
Manuf acturing Conpany's agent and will be entitled to
provide The W Va. Mnufacturing Conpany's direct pay
permt to vendors. The N. Anerican Purchasing Conpany,
as agent for The W Va. Manufacturing Conpany, wll be
required to file a West Virginia Direct Pay Permt return
inthe nonth followng the nonth in which The N. Anerican
Purchasing Conpany nmakes purchases on The W Va.
Manuf act uri ng Conpany's behal f.

RESPONSE:
Section 11-15-8d of the West Virginia Code reads as foll ows:
11-15-8d. Limtations on right to assert exenptions.

Persons who perform "contracting"” as defined in section
two of this article, or persons acting in an agency
capacity, may not assert any exenption to which the
purchaser of such contracting services or the principal
is entitled. Any statutory exenption to which a taxpayer
may be entitled shall be invalid unless the tangible




personal property or taxable service is actually
purchased by such taxpayer and is directly invoiced to
and paid by such taxpayer: Provided, That this section
shall not apply to purchases by an enployee for his or
her enployer; purchases by a partner for his or her
partnership; or purchases by a duly authorized officer of
a corporation, or unincorporated organization, for his or
her corporation or unincorporated organi zation so |long as
t he purchase is invoiced to and paid by such enpl oyer,
partnership, corporation or unincorporated organization.

Transition rule. This section shall not apply to
purchases of tangible personal property or taxable
services in fulfillment of a purchasing agent or
procurenent agent contract executed and | egally binding
on the parties thereto prior to the fifteenth day of
Sept enber, one thousand nine hundred ninety: Provided,
That this transition rule shall not apply to any
purchases of tangible personal property or taxable
services nmade under such a «contract after the
thirty-first day of August, one thousand nine hundred
ni nety-one; and this transition rule shall not apply if
the primary purpose of the purchasing agent or
procurenent agent contract was to avoid payment of
consuners sal es and use taxes.

Enphasi s added.

Unli ke many other corporate controlled groups, the The
American Parent Conpany's corporate group (as between The N
Aneri can Purchasi ng Conpany and The W Va. Manufacturing Conpany)
constitutes a single enterprise with specific functions of that
enterprise allotted to the corporate conponents in specific ways.
It is inpossible for The N. Amrerican Purchasi ng Conpany to operate
as a discrete autononous business enterprise under the current
functional structure of the corporate group. The sane is true of
The W Va. Manufacturing Conpany. It cannot operate as a discrete
aut ononous busi ness.

In order for the The Anerican Parent Conpany's corporate group
to carry on normal day to day operations, it is necessary for The
N. Anerican Purchasing Conpany to purchase raw materials and
supplies for direct and indirect use in manufacturing by The W Va.
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Manuf act uri ng Conpany. The business enterprise can carry on only if
each of the integrated corporate conponents of the The Anerican
Parent Conpany's corporate group functions as a part of the day to
day overall business enterprise of the group.

G ven the wunique interdependence of the corporate group
menbers, it is obvious that the group enterprise cannot operate
unless The N. Anerican Purchasing Conpany acts as a de facto
purchasing arm of The W Va. Manufacturing Conpany and all other
Nort h Anerican Manufacturing Conpani es.

Al t hough section 11-15-8d of the West Virginia Code disall ows
the use of an agency relationship for purposes of asserting a
consuners sal es and service tax exenption, the section specifically
does not apply to purchases by an enployee for his or her enployer;
purchases by a partner for his or her partnership; or purchases by
a duly authorized officer of a corporation, or unincorporated
organi zation, for his or her <corporation or unincorporated
organi zati on. These exceptions are reflective of the concept that
purchases by a representative of the exenpt Taxpayer that can be
identified as a functional part of the Taxpayer (such as an
enpl oyee, officer or partner of the Taxpayer) may assert the
Taxpayer's exenption.

In the case of The N. Anmerican Purchasing Conpany and The
W Va. Manufacturing Conpany, these entities are in reality parts
of the sane business enterprise. They are not autononous entities,
and cannot operate w thout constant functional interdependence. The
The Anerican Parent Conpany's corporate group is structured so that
The N. Anerican Purchasing Conpany, as a matter of normal day to
day business practice, does essentially all purchasing for The
W Va. Mnufacturing Conpany. The request by The N Anerican
Pur chasi ng Conpany and The W Va. Manufacturing Conpany to allow
The N. Anmerican Purchasing Conpany to use The W Va. Manufacturi ng
Company's direct pay permt to assert the consunmers sales and
service tax exenptions available to The W Va. Manufacturing
Conmpany has not been made nerely in order to assert those
exenmptions for purchases related to construction of the new The
W Va. Manufacturing Conpany facility.

It is the finding of the Departnent of Tax and Revenue that
section 11-15-8d of the West Virginia Code does not apply to
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prohi bit the agency rel ationship between The N. Anerican Purchasi ng
Conpany and The W Va. Manufacturing Conpany. Not wi t hst andi ng
formal separation by corporate structure, The N  American
Purchasing Conpany and The W Va. Manufacturing Conpany are
functional parts of the sane business, and The N Anerican
Pur chasi ng Conpany should be all owed to assert the consuners sal es
and service tax exenptions allowed for The W Va. Mnufacturing
Conpany as if The N. Anerican Purchasi ng Conpany were an enpl oyee,
officer or partner of The W Va. Mnufacturing Conpany. Because of
the wunique functional structure of the The Anerican Parent
Conpany's corporate group, and because of the operational
I nt erdependence of the corporate conponents of the The Anerican
Parent Conpany's business enterprise, The N. Anmerican Purchasing
Conpany wi ||l be considered The W Va. Manufacturing Conpany's agent
with respect to purchases of tangible personal property and
services used in the construction of the new manufacturing facility
and installation of the production line, and will be entitled to
provi de The W Va. Mnufacturing Conpany's direct pay permt to
vendor s.

REQUESTED RULI NG 2:

(2) Second, The N. American Purchasi ng Conpany, as agent for
The W Va. Manufacturing Conpany, is entitled to use the
Sal es Tax exenption for manufacturers for all purchases
of materials and/or equipnment, which qualify as directly
used or consuned in the activity of manufacturing and
whi ch property, will be installed by the buildi ng general
contractor or other <contractors as part of the
construction of the new facility or by contractors as
part of the installation of the production |ine.

RESPONSE:

In accordance with the discussion set forth above, The N
Aneri can Purchasi ng Conpany, as agent for The W Va. Manufacturing
Conpany, is entitled to use the Sales Tax exenption for
manuf acturers for all purchases of materials and equi pnent, which
qualify as directly wused or consuned in the activity of
manuf acturi ng and which property, will be installed by the buil ding
general contractor or other contractors as part of the construction
of the new facility or by contractors as part of the installation
of the production |ine.
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REQUESTED RULI NG 3:

(3) Third, upon conpletion of the facility, The N. Anmerican
Pur chasi ng Conpany, as agent for The W Va. Mnufacturing
Conpany, will be entitled to use the Sal es Tax exenption
for manufacturers in fulfillment of its function of
centralized purchaser of raw nmaterials, conponent parts,
and other itens purchased to keep The W Va.
Manuf acturing Conpany supplied. The N Anerican
Pur chasi ng Conpany, as agent for The W Va. Mnufacturing
Conmpany, will be required to file a West Virginia D rect
Pay Permt return on a nonthly basis for itens purchased
by The N. Anmerican Purchasi ng Conpany, as agent for The
W Va. Manufacturing Conpany. Itens directly used or
consuned by The W Va. Manufacturing Conpany in the
activity of manufacturing shall be exenpt and itens
purchased which will be used or consuned in West Virginia
but not directly in the activity of manufacturing shal
be subject to tax.

RESPONSE

In accordance with the discussion set forth above, upon
conpletion of the facility, The N. American Purchasing Conpany, as
agent for The W Va. Manufacturing Conpany, will be entitled to use
the Sales Tax exenption for manufacturers in fulfillment of its
function of centralized purchaser of raw materials, conponent
parts, and other itens purchased to keep The W Va. Mnufacturing
Conpany supplied. The N American Purchasi ng Conpany, as agent for
The W Va. Manufacturing Conpany, wll be required to file a West
Virginia Direct Pay Permt return on a nonthly basis for itens
purchased by The N. Anerican Purchasi ng Conpany as agent for The
W Va. Manufacturing Conpany. Itens directly used or consuned by
The W Va. Manufacturing Conpany in the activity of manufacturing
shal | be exenpt and itens purchased which will be used or consuned
in Vst Virginia but not directly in the activity of manufacturing
shal | be subject to tax.

Basi s of Conclusions and Findings. -- The concl usions reached
in this Technical Assistance Advisory are based upon the facts
subnmitted and application of current law. In the event there is a
material change in the facts, or if it is determ ned that nateri al
facts were omtted or are materially different fromthose furnished
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to us for purposes of this ruling, or if there is a material change
in the applicable | aw, the conclusions reached in this advisory may
no | onger apply.

Decl aration of Precedential Value. -- Under W Va. Code
8§ 11-10-5r(b), a Technical Assistance Advisory has no precedenti al
val ue, except to the Taxpayer who requests the advisory, unless the
Tax Comm ssioner specifically states that it has precedential
value. Due to the specialized nature of the questions presented for
ruling, this Technical Assistance Advisory is declared to have no
precedential value, and may not be relied upon by any person other
than the specific Taxpayers which requested the advisory.

Publication. -- Under W Va. Code 8§ 11-10-5r(e), the Tax
Comm ssioner is required to rel ease Techni cal Assistance Advi sories
to the public after they are nodified to delete identifying
characteristics. This advisory will be released as Technical
Assi st ance Advi sory 97-002.

| ssued July 28, 1997 Ri ch Boyl e
St ate Tax Conm ssioner



